In addition to political and bureaucratic factors that have worked to discourage mercy, the ongoing conceptual debate over the relationship between mercy and justice has contributed to mercy's decline.
3 Some scholars have distinguished mercy from justice by noting that mercy inheres in individuals, while justice is a function of institutions, and that mercy is necessarily arbitrary and inconsistent. 5 Mercy has often been seen as either subordinate to justice-filling in the gaps left by particular instantiations of due process-or as superior and external to the justice yielded by due process. 6 Viewing mercy as one aspect of justice, however, reduces it to a redundancy: it is no longer freely given; it is no longer a function of compassion." Mercy must be seen as "injustice"; mercy must stand outside and above justice, contemplating death sentences from a perspective external to the norms of due process, in order to satisfy the intuition that judicial norms may not always suffice in fixing a punishment as difficult as death.
I. THE TRADITION OF MERCY
Mercy is an ancient concept that has a long and venerable tradition in religion,' philosophy, 9 literature,'° and the criminal law." The tradition of mercy was implemented in North America through the pardon authority of the colonial governors,' 2 and, later, the discretion of juries to recommend mercy. Although few colonies allowed royal governors unfettered 127 (1987) . Green had raped a woman but did not participate in her subsequent murder. Id. White's criticism reflects the view that mercy should be exercised to fulfill the assurances of due process, not necessarily to enlarge or supersede justice. Responding to White, Ernest van den Haag, an advocate of the death penalty, maintains that mercy "is left to the conscience of the authority entitled to consider pleas which is not bound by court decisions meant to do justice." Van den Haag, Book Review, 49 U. PITT. L. REV. 607, 609 (1988) (reviewing W. WHITE, THE DEATH PENALTY IN THE EIGHTIES (1987) ).
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See, e.g., Murphy, supra note 1, at 169 ("Illf we simply use the term 'mercy' to refer to certain of the demands of justice (e.g., the demand for individuation), then mercy ceases to be an autonomous virtue and instead becomes a part of (is reducible to a part of) justice.").
8. See, e.g., Savoy, The Spiritual Nature of Equality: Natural Principles of Constitutional Law, 28 HOWARD L.J. 809, 818-20 (1985) (discussing mercy as equitable supervention of law in Kaballah, Jewish mystical tradition); Luke 15:11-32 (prodigal son parable illustrating mercy and merits of uneven punishment); THE ASCETICAL HOMILIES OF SAINT ISAAC THE SYRIAN 244 (Holy Transfiguration Monastery trans. 1984) ("Mercy and justice in one soul is like a man who worships God and the idols in one house . . .. [Mlercy belongs to the portion of righteousness [;] justice belongs to the portion of wickedness."); JOHN PAUL II, DiVES IN MISERICORDIA (1980) (papal encyclical on virtues of mercy; "mercy differs from justice, but is not in opposition to it"), quoted in N. MORRIS, supra note 5, at 156.
9. See, e.g., SENECA, On Clemency, in THE STOIC PHILOSOPHY OF SENECA 137, 138 (M. Hadas trans. 1958 ) (urging rulers to use mercy liberally; "One man's youth sways me, another's age; one man I have reprieved for his eminence, another for his insignificance; and when I found no other ground for pity I have shown charity to myself."); 5 E. BURKE, THE WORKS OF THE RIGHT HONOURABLE EDMUND BURKE 285 (H. Frowde ed. 1920 ) ("Mercy is not a thing opposed to justice. It is an essential part of it: as necessary in criminal cases, as in civil affairs equity is to law.").
10. See, e.g., W. LANGLAND, PIERS THE PLOWMAN (M. Williams trans. 1971) (morality poem concerning, in part, need for justice before mercy); M. STOKES, JUSTICE AND MERCY IN PIERS PLOWMAN 273-75 (1984) (Langland considered mercy unjust when unaccompanied by expiation and repentance); W. SHAKESPEARE, THE MERCHANT OF VENICE Act IV, Scene 1 ("The quality of mercy is not strain'd, / It droppeth as the gentle rain from heaven / Upon the place beneath: / it is twice blest; / It blesseth him that gives and him that takes . .."), quoted in M. ANDREWS HisT. 51, 52-55 (1963) (mercy prerogative of English kings extant since at least eighth century); Hay, Property, Authority and the Criminal Law in ALBION'S FATAL TREE: 40-44 (1975) (although mercy formally vested in Crown, judges and aristocracy also exercised prerogative in 1700's).
CRIME AND SOCIETY IN EIGHTEENTH-CENTURY ENGLAND
12. See generally Note, supra note 2, at 895-98 (discussing historical role of clemency in capital punishment system). discretion to grant mercy, 1 " in the new republic state constitutions normally vested the mercy prerogative solely in the governor. 4 In the nineteenth and twentieth centuries, abuses of the pardon power' 5 led some states to require pardons to be approved jointly by the governor and a board of pardons. At present, of the states with the death penalty, twentytwo confer an exclusive clemency power on the governor, while fifteen use a pardon board or other body to check the executive. 6 The nineteenth century also witnessed the abolition of mandatory capital punishment statutes and the rise of absolute jury sentencing discretion in capital cases, which included the discretion to be merciful. This discretion was a response to jury nullification of mandatory capital sentences in circumstances in which leniency seemed appropriate and also may have been motivated by a desire to institutionalize local racial sentiment in the application of criminal punishments.' 7 At least until recently, the exercise of mercy was not delimited by the judicial process. Jurors were allowed to consider any factor in mitigation of capital punishment, including mercy and compassion for the defendant, " ' and governors could weigh reasons for granting clemency that transcended legal categories.' 9 Under formerly-prevailing conceptions of who 13. All but five of the colonies required the concurrence of an executive council to grant a pardon, and cases of treason and premeditated murder needed the Crown's assent for pardon. See Note, Executive Clemency in Capital Cases, 39 N.Y.U. L. REv. 136, 140-41 (1964 16. In discussing the commutation of sentences, this Note will generally refer only to the power of governors, because governors (as opposed to pardon boards) have the final clemency discretion in 22 of the 37 death penalty states, and there have been no recent Federal death sentences. Arizona, Delaware, Florida, Louisiana, Montana, Nebraska, Nevada, Oklahoma, Pennsylvania, South Dakota, and Texas require the concurrence of a cabinet or board of pardons in order for a governor to grant a commutation. Connecticut, Georgia, Idaho, and Utah vest complete power to commute sentences in a board of pardons. All other death penalty states leave the mercy prerogative in the sole discretion of the governor. S. STAFFORD, CLEMENCY: LEGAL AUTHORITY, PROCEDURE, AND STRUCTURE 7-90 (1977 (1982) ). Interpreting this statute, the Supreme Court reversed a murder conviction in which the jury instructions informed the jury that they were not to recommend mercy unless they found one of the mitigating circumstances: "How far considerations of. . . sympathy or clemency. . . should be allowed weight in deciding the question whether the accused should or should not be capitally punished, is committed by the act of Congress to the sound discretion of the jury, and of the jury alone." Winston v. United States, 172 U.S. 303, 313 (1899); see also McGautha v. California, 402 U.S. 183, 197-203 (1971) might exercise mercy, then, juries and governors were free to be as merciful as conscience dictated.
II. THE CURRENT INSTITUTIONAL STATUS OF MERCY
Despite this tradition, unfolding events in United States politics and death penalty jurisprudence are frustrating the exercise of mercy. Executive clemency, the vehicle through which governors may show mercy, has become unavailable in practice, largely as a result of the popularity of the death penalty. The Supreme Court has permitted judges to limit the sentencing discretion of juries by allowing them to instruct jurors not to act out of mercy, sympathy, or compassion for capital defendants. 20 This limitation of jury discretion is symptomatic of the current Court's effort to formalize and streamline death penalty procedure. 21 Judges and prosecutors, as part of the same process that mercy is meant to override, are structurally prevented from being merciful decision-makers.
A. Executive Mercy
The exercise of executive clemency for capital defendants has fallen into desuetude since the death penalty was reinstated in the United States by Gregg v. Georgia. 2 2 For example, prior to 1972, when the Supreme Court banned executions imposed under then-existing death penalty statutes, 23 some Florida governors commuted over thirty percent of all death sentences. Since Gregg, Florida governors have granted clemency in only eight percent of all cases. 2 4 Nationally, the rate of commutations as compared to executions has dropped significantly in the post-Gregg era. 25 626 (1973) (governor's commutation power cannot be exercised by judiciary); Flavell's Case, 8 Watts & Serg. 197, 199 (Pa. 1844 ) ("The propriety or wisdom of granting such pardons, or of the terms and conditions annexed, must rest with the executive, to whom the constitution entrusts this authority."). But see Note, supra note 2, at 894 n.19 (discussing possible constitutional limitations on clemency power).
20. judicial imprimatur serves to absolve other governmental actors from responsibility for independently evaluating death decisions." 0 Several state legislatures have discussed proposals to limit or abolish their governors' mercy powers."' Because the clemency power in those states is derived from the state constitution, proposals have taken the form of possible constitutional amendments. The catalyst for these proposals has been the election of governors who oppose the death penalty and who may be inclined to grant individual or mass clemencies to persons under sentence of death. 2 In short, the voting public, courts, and legislatures all exert pressure on state executives to relinquish the mercy prerogative. Further, executive mercy has been viewed as merely ensuring that the rules of due process have been obeyed. 3 3 Given the degree of judicial review in capital cases, such procedural error is unlikely. For all practical purposes, mercy is no longer available from the executive branch.
B. Jury Mercy
At the time the Supreme Court struck down the death penalty in the United States," all jurisdictions allowed juries to exercise complete discretion in sentencing, including the option to be merciful. 3 5 The revised death penalty regime instituted by the Supreme Court plurality in Gregg v. Georgia envisioned that jurors would continue to possess substantial, if guided, discretion in determining fit cases for mercy. 8 Other capital punstitutional; "[Ilt is to be hoped that current procedures have greatly reduced the risk that jury sentencing will result in arbitrary or discriminatory application of the death penalty. .. ").
30. Prof. Robert Burt has warned of the dangers of allowing courts to preempt painful moral and ethical conversations surrounding euthanasia and psychiatric commitment by substituting legal rules for personal interaction and responsibility. R. BURT, TAKING CARE OF STRANGERS: THE RULE OF LAW IN DOCTOR-PATIENT RELATIONS 144-73 (1979) ; see also Weisberg, Deregulating Death, 1983 Sup. CT. REV. 305, 36. " [T] he isolated decision of a jury to afford mercy does not render unconstitutional death sentences imposed on defendants who were sentenced under a system that does not create a substantial risk of arbitrariness or caprice." Gregg v. Georgia, 428 U.S. 153, 203 (1976) . Currently, the majority of death penalty states allows juries to set punishment in capital cases. In Alabama, Florida, and Indiana, jury sentencing verdicts are only recommendations to trial judges. California requires that trial judges review jury sentences in capital cases but does not allow judges to overturn jury recom-[Vol. 99: 389 ishment decisions prohibited states from excluding from the sentencer's consideration anything that might serve "as a basis for a sentence less than death." 3 Yet this discretion has been held to exclude mercy. In California v. Brown, 8 the Court ruled that an instruction requiring jurors to ignore "mere sentiment, conjecture, sympathy, passion, prejudice, public opinion or public feeling" 3 9 was not unconstitutional. The Court reasoned that instructions cautioning a jury against relying on "mere sentiment" or "sympathy" increase the reliability of sentencing determinations and allow those sentences to be subjected to "meaningful judicial review."40 Jurors, in other words, are to rely only on testimony and exhibits presented during the trial insofar as they relate to specific, rationallydescribed, non-emotional aggravating and mitigating circumstances. They may be told to avoid examining their emotions or consciences when making sentencing decisions. 4 ' Although anti-mercy instructions are not required, the Court's decision in Brown allows imposition of the death penalty without juries having considered a defendant's eligibility for mercy. Justice Blackmun, dissenting in Brown, expressed his concern over this prospect: Despite the Court's rhetorical references to the need for "reliable" sentencing decisions rendered by jurors that comprehend their "awesome responsibility," I do not understand the Court to believe that emotions in favor of mercy must play a part in the ultimate decision of a capital sentencing jury. Indeed, much of our Eighth Amendment jurisprudence has been concerned with eliminating emotion from sentencing decisions. Id. at 349.
40. Brown, 479 U.S. at 542-43. Justice O'Connor's concurring opinion stressed the importance of informing capital juries of their "obligation to consider all of the mitigating evidence introduced by the [defendant] ...." Id. at 546 (O'Connor, J., concurring). Her concurrence was predicated on the opportunity for the lower court on remand to determine whether Brown's jury was in fact told of its responsibility to weigh all of the mitigating evidence before it. O'Connor reached this conclusion by a path far different from that of Chief Justice Rehnquist. The majority focused almost exclusively on the unlikelihood that the modifier "mere" would have caused a sentencing jury to disregard some or all of a defendant's evidence presented in mitigation. O'Connor's opinion was that, although emotion should generally be excluded from sentencing considerations, id. at 545, nevertheless it was possible that the trial court's instructions, "taken as a whole," id. at 546, were broad enough to preclude the consideration of certain factors essential to the determination of culpability.
41. Prosecutors frequently claim that factors such as emotion or conscience are in the realm of sympathy, and thus that jurors should not take them into consideration in sentencing. Justice Brennan's dissent in Brown suggests that anti-sympathy instructions effectively prevent consideration of any mitigating evidence relating to defendants' backgrounds or character. Id. at 553-55 (Brennan, J., dissenting).
In my view, we adhere so strongly to our belief that sentencers should have the opportunity to spare a capital defendant's life on account of compassion for the individual because . . . we see in the sentencer's expression of mercy a distinctive feature of our society that we deeply value.
In the real world, as in this case, it perhaps is unlikely that one word in an instruction would cause a jury totally to disregard mitigating factors that the defendant has presented through specific testimony. When, however, a jury member is moved to be merciful to the defendant, an instruction telling the juror that he or she cannot be "swayed" by sympathy well may arrest or restrain this humane response, with truly fatal consequences for the defendant. This possibility I cannot accept .
*.4..2
Prior to Brown, state supreme courts were divided over the question of instructions that precluded juries from considering mercy in their deliberations. Three states refused to allow juries to be instructed to ignore mercy."' Most jurisdictions, however, allowed mercy to be excluded from the consideration of jurors even before the Supreme Court's decision in Brown."" At least seven states have since explicitly endorsed the exclusion of mercy from the consideration of capital juries. 5 In short, the decision in Brown encourages trial judges to instruct juries not to consider mercy, sympathy, or compassion during their sentencing deliberations.
The status of mercy within capital sentencing schemes continues to attract the attention of the Justices. Recently the Court granted certiorari on a case that may further elucidate the import of Brown. In Parks v. Brown,"' the Tenth Circuit held that the following anti-sympathy instruction violated the defendant's Eighth Amendment rights: "You must avoid 42 . Id. at 562-63 (Blackmun, J., dissenting) (citations omitted). 43. These states were California, Georgia, and Washington. See People v. Lanphear, 36 Cal. 3d 163, 165-66, 680 P.2d 1081 , 1082 -83, 203 Cal. Rptr. 122, 123-24 (1984 ; Legare v. State, 250 Ga. 875, 877-78, 302 S.E.2d 351, 353-54 (1983) any influence of sympathy, sentiment, passion, prejudice or other arbitrary factor when imposing sentence."
7 The circuit court distinguished this instruction from that given in Brown, relying principally on the distinction between the qualifier "mere" used in Brown and the qualifier "any" used in Parks. 4 8 The court interpreted the anti-sympathy instruction at issue as an absolute bar to jury consideration of any sympathetic factors. This prohibition might have prevented consideration of many mitigating circumstances, in violation of the requirement set forth in Lockett v. Ohio 49 that no mitigating evidence be precluded from capital sentencing deliberations."
Given the majority's focus in Brown on the importance of the phrase "mere sympathy" 51 and Justice O'Connor's emphasis in her Brown concurrence on the need for jury consideration of the totality of mitigating evidence offered by defendants on trial for their lives, 5 2 it seems that the Court would be bound by precedent to uphold the Tenth Circuit's decision. If, however, the Court reverses Parks, it will signal a significant retreat from Lockett and its progeny. In the interests of such bureaucratic norms as predictability of results and formal rationality, jurors will be allowed to sentence defendants to death without having considered "all relevant facets of the character and record of the individual offender." 3 The Court will also send the unmistakable message that mercy, sympathy, and emotion can be safely driven out of the death penalty process. Cir. 1988) , that court held constitutional an instruction generally prohibiting the considertion of sympathy given without the modifier "mere." See id. at 1139-40. In a somewhat puzzling display of logic, Byrne reasoned that, because the trial court judge instructed the jury to ignore sympathy following the summations of both the prosecution and the defense, the judge was correctly attempting to prevent jury consideration of non-legal factors. See id. at 1140. However, forbidding sympathy for both the victim and the defendant will only have the effect of focusing the jury's attention on the statutory aggravating circumstances on the one hand and away from the statutory mitigating circumstances, many of which involve elements of sympathy, on the other. See also supra note 41.
51. Brown, 479 U.S. at 541-43; see also id. at 542 ("By concentrating on the noun 'sympathy,' respondent [Brown] ignores the crucial fact that the jury was instructed to avoid basing its decision on mere sympathy."). [Vol. 99: 389
Reviving Mercy
C. Court Mercy
The very nature of the judicial office prevents judges from exercising mercy, if by mercy one means anything more than securing procedurally correct impositions of the death penalty. Although practices vary by jurisdiction, trial court judges occasionally have the authority to decline to impose death sentences recommended by juries." However, this decision must usually be justified either by a determination that the aggravating factors did not, as a matter of law, outweigh the mitigating factors, or that the jury weighed extraneous factors in making its sentencing decision. 5 5 Similarly, when judges determine sentences in capital cases without the aid of a jury, their discretion is often bounded by the evidence pertaining to aggravating or mitigating circumstances. 56 Such bounded discretion does not constitute mercy, because it cannot take into consideration extralegal reasons for forgoing capital punishment. The Supreme Court has acknowledged that appellate court judges are poorly situated to consider "the mercy plea [which] is made directly to the jury"; 5 7 an appellate record is insufficient to allow such judges to take into account "[w]hatever intangibles a jury might consider in its sentencing determination." 5 8
Further, both trial and appellate court judges have a mindset that is not well-suited to applying the equitable concept of mercy. 59 It simply may be impossible for judges to apply procedural rules with one hand and to be merciful with the other: given human psychology, rules normally will trump the much vaguer notion of mercy. Such rules squeeze out the essentially personal, compassionate element inherent in being merciful.
Courts may also not have the institutional self-confidence to overturn death sentences for non-legal reasons. Judicial recognition of the essentially anti-majoritarian nature of the judicial branch 60 has made judges hesitant to overturn the decisions of juries (as representatives of the polity) 61 solely on the basis of personal predilection or intuition. The defer-54. See supra note 36. 55. For example, when reassessing jury death verdicts, California trial judges "shall review the evidence, consider, take into account, and be guided by the aggravating and mitigating circumstances • . .and shall make a determination as to whether the jury's findings and verdicts that the aggravating circumstances outweigh the mitigating circumstances are contrary to law or the evidence presented." CAL. PENAL CODE § 190.4(e) (West 1988) (emphasis added).
56. See, e.g., IDAHO CODE § 19-2515 (Supp. 1987 , which requires the finding of at least one aggravating circumstance before a person convicted of a capital crime can be considered for death. "Where the court finds a statutory aggravating circumstance the court shall sentence the defendant to death unless the court finds that mitigating circumstances which may be presented outweigh the gravity of any aggravating circumstance found and make imposition of death unjust." Id. at § 19-2515(c).
57 
D. Prosecutorial Mercy
Though some prosecutors may exercise mercy on behalf of some capital defendants, the nature of a prosecutor's job makes it impossible for her to empathize with the vast bulk of defendants. 2 By definition, prosecutors are not capable of exercising mercy: Prosecutorial discretion is exercised at the beginning of the capital punishment process, and many factors go into a prosecutor's decision to prosecute that do not necessarily concern the mercifulness of a possible sentence, such as the likelihood of conviction on a particular charge or public pressure for bringing a capital case. 6 3 Further, the prosecutor's role in sentencing is limited to making recommendations to the sentencing authority; prosecutors thus have little or no discretion to exercise mercy at that stage.
In sum, the institutions that are equipped to be merciful are not performing that function. Mercy has been blocked by the reluctance of governors to exercise their clemency powers and by the Supreme Court's decision that mercy is not a necessary consideration for capital juries.
III. THE NEED FOR MERCY
The thesis of this Note is that mercy, as a concept and as a practice, no longer plays the role it once did in the capital punishment system. Mercy is nevertheless very much needed; without it: (1) the Constitution is violated; (2) consideration of non-legal factors is thwarted; (3) systemic effects of racism in sentencing, which cannot be seen in individual cases, are allowed to persist; (4) sentences are imposed without reference to sentences imposed for similar crimes; and (5) our public life is increasingly bureaucratized and dehumanized.
A. Constitutional Mercy
The Supreme Court's capital punishment jurisprudence is predicated upon the existence and active use of the mercy prerogative: Although the Court recently has implied that juries are not necessarily appropriate veimportant role in maintenance of democracy).
62. But see Friedman, Discretion and Public Prosecution, in THE INVISIBLE JUSTICE SYSTEM: DISCRETION AND THE LAW 70 (B. Atkins & M. Pogrebin eds., 2d ed. 1982) (arguing that prosecutorial discretion is frequently merciful).
63. William Bowers has argued that the Gregg guidelines have actually increased the influence of extra-legal factors such as race and class on the decisions of prosecutors to prosecute, by allowing prosecutors the latitude to "upcharge" aggravating factors against minority defendants. W. BowERs, supra note 17, at 340-48; see also Tabak, supra note 24, at 799-800 (prosecutors charge capital crimes to win re-election, make convictions easier, induce plea bargains).
[Vol. 99: 389 hicles for mercy, 6 it has consistently supported the exercise of mercy by the executive. The constitutional imperative of substantive clemency review can be seen through an analysis of proposals designed to delimit clemency. 5 This Note argues that if a state or the Federal government were to eliminate executive clemency by constitutional amendment or otherwise, no death sentences could be carried out in that jurisdiction.
First, the constitutional preference for clemency results from the plurality's implicit assumption in Gregg v. Georgia that clement discretion would be available to persons under sentence of death. Responding to Troy Gregg's argument that a death penalty process that allowed governors, juries, and prosecutors to exempt defendants from punishment was capricious, the Court described executive clemency as one of the discretionary practices the absence of which would create a system "totally alien to our notions of criminal justice." '66 The Court thus suggested that executive clemency would play as vital a role in the revitalized death penalty jurisprudence as jury and prosecutorial discretion. 67 In approving the death penalty, the Justices apparently assumed that some extra-judicial body (namely state governors) would examine death sentences to ensure that courts have not made gross errors in sentencing, errors that may be apparent only from an extra-legal perspective.
A second, related point is that although the Supreme Court has not otherwise ruled on the need for gubernatorial clemency review, 68 and the Court's cases that do discuss clemency focus on the presidential clemency power," a consistent jurisprudence also would require substantive clem-64. See California v. Brown, 479 U.S. 538, 542 (1987) ; see also text accompanying notes 34-51. 65. See supra note 31 and accompanying text (proposals to abolish clemency). 66. Gregg, 428 U.S. 153, 199 n.50 (1976) . Moreover, "In the federal system it also would be unconstitutional to prohibit a President from deciding, as an act of executive clemency, to reprieve one sentenced to death." Id. Likewise, the constitutions of all but six states contain provisions granting the executive branch the power of clemency. The other states-Alaska, Arizona, Kansas, Louisiana, North Dakota, and Tennessee-vest the executive's clemency power statutorily. See S. STAFFORD, supra note 16, at 7-90.
67. The plurality also defended the ad hoc and possibly arbitrary power of such discretionary exemptions, including executive clemency, to lessen sentences, stating that "[n]othing in any of our cases suggests that the decision to afford an individual defendant mercy violates the Constitution." 428 U.S. at 199. But compare Justice White's dissent in the connected case of Roberts v. Louisiana, 428 U.S. 325 (1976):
As for executive clemency, I cannot assume that this power, exercised by governors and vested in the President by Art. II, § 2, of the Constitution, will be used in a standardless and arbitrary manner. . . . The country's experience with the commutation power does not suggest that it is a senseless lottery, that it operates in an arbitrary or discriminatory manner, or that it will lead to reducing the death penalty to a merely theoretical threat that is imposed only on the luckless few. Id. at 349-50 (White, J., dissenting).
68. Since Gregg, the Supreme Court has discussed the power of executive clemency in capital cases only once, and then in terms of whether the clemency review procedures of the governor of Florida were sufficient to determine if a capitally-sentenced prisoner was mentally ill. Ford v. Wainwright, 477 U.S. 399 (1986) (2) given that clemency is consequently an integral part of every state's capital punishment system, it must serve some purpose besides simply certifying that no legal error has occurred, which state and Federal appellate courts are adequately equipped to do. Therefore, a purely process-oriented clemency is unconstitutional in the death penalty context because courts on both the Federal and state levels have assumed that clemency-granting authorities will scrutinize capital cases on bases other than those that the courts use.
B. Consideration of Matters Not Admitted in Court
Mercy is needed because factors that courts do not consider may warrant life sentences, especially given the Supreme Court's assumption that extra-judicial actors would review each case for mercy. For procedural reasons, courts may refuse either to admit evidence in mitigation of punishment or to review meritorious claims on appeal. For example, local Federal appellate court rules may require the immediate litigation of appeals from Federal district courts that refuse to stay executions. The time constraints faced by attorneys in such situations make introduction of new, valid claims virtually impossible."
The execution of Willie Darden illustrates the dangers of relying solely on the courts for justice tempered with mercy. Former Chief Justice Burger, in an unusual dissent from a grant of certiorari, complained that "[i]n the twelve years since [Darden] was convicted of murder and sentenced to death, the issues now raised in the petition for certiorari have been considered by this Court four times and have been passed upon no fewer than [ninety-five] times by federal and state court judges." 72 Burger's implicit Court held that pardons are an important avenue for implementing public policy: "[A pardon] is a part of the Constitutional scheme. When granted it is the determination of the ultimate authority that the public welfare will be better served by inflicting less than what the judgment fixed." 274 U.S. 480, 486 (1927) (citation omitted). More recently, the commutation power was described as "a 'prerogative' of the President, which ought not be 'fettered or embarrassed.'" Schick v. Reed, 419 U.S. 256, 263 (1974) S. 928, 929 (1985) (Burger, C.J., dissenting from grant of certiorari). According to Chief Justice Rehnquist, "the flaw in the present system is not that capital sentences are set aside by Federal courts, but that litigation ultimately resolved in favor of the state literally takes years and years and years." Rehnquist: Cut Jurisdiction, A.B.A. J., Apr. 1989, at 23.
The circular reasoning evinced in statements such as these-that people without ultimately valid claims should be executed expeditiously-fails to acknowledge the possibility that exculpatory evidence may come to light after the defendant's original trial. See, e.g., Death Row Takes on a Higher Profile, N.Y. Times, Aug. 21, 1989 , at AIO, col. 3 (discussing commutation or reversal of death sentence in Ronald Monroe's, Randall Dale Adams', and James Richardson's cases; "[I1n recent years serious questions about guilt or innocence have surfaced with increasing frequency."). The argument also fails to account for the fact that a long process is required to determine meritorious claims in any [Vol. 99: 389 assumption was that, simply because Darden had received numerous appeals, Darden's case warranted no further attention from the courts. Yet, several witnesses whose testimony was excluded from judicial consideration contested Darden's guilt. The exculpatory evidence was never weighed, because the Governor of Florida relied on the accuracy of the legal system to justify a denial of clemency. Darden died in Florida's electric chair in March of 1988, another victim of the demise of mercy. 7 3
C. Systemic Impact of Racism
Apparently pleased with its handiwork in shaping an innovative capital punishment jurisprudence for the nation, the Gregg plurality announced that "[n]o longer can a jury wantonly and freakishly impose the death sentence; it is always circumscribed by the legislative guidelines ...
[T]he concerns that prompted our decision in Furman are not present to any significant degree ' 7 4 in the new procedures. The reality is that the death penalty in the United States is not evenly applied to defendants of different races, 7 5 and this inequity has made the need for mercy all the more acute. The Supreme Court has held that evidence of structural racial disparity cannot invalidate capital sentences.
7 ' Therefore, only a sentencing authority outside of the court system can exercise merciful discretion on the basis of systemic racial discrimination.7
D. Absence of Proportionality Review
The capital punishment bureaucracy has few mechanisms to check its own systemic excesses. Most state supreme courts do not evaluate the appropriateness of sentences in terms of the punishment meted out to similarly-situated prisoners. The United States Supreme Court, in Pulley v. Harris, 7 ' ruled that the Eighth Amendment does not require such proportionality review of capital sentences by state supreme courts. Many state supreme courts that do review for proportionality do not look at the sentences imposed on all those convicted of similar crimes, but only at sentences in which death was the penalty. 79 This practice, which is simply legal system that aspires to accuracy. 77. Although mercy is inherently individualized and discretionary, it is certainly appropriate to take into consideration the more global forces that brought a particular person to a death sentence. If one of those forces is systemic racial disparity in capital sentencing, such disparity is rightfully one part of the mercy calculus.
78. 465 U.S. 37 (1984) . 79. See Tabak, supra note 24, at 823-25.
an attempt to locate any similar crime for which a death sentence was imposed (as opposed to an evaluation of the proportionality of the entire pool of sentences for similar crimes), amounts to a "precedent-seeking exercise" 8 that cannot correct sentencing disparities. 81 Thus, the lack of adequate proportionality review combines with the disappearance of mercy to allow executions to go forward without any decision-maker ever having evaluated the relative appropriateness of a particular sentence of death.
E. The Death Penalty Bureaucracy
Mercy's demise reflects the increasing depersonalization and bureaucratization of our culture. Ralph Hummel, in his critique of the bureaucratic society, notes that "bureaucrats are asked to take their guiding values from a reservoir of norms designed by the bureaucratic system. When these come into conflict with personal norms, . . . the personal norms . . .must be sacrificed." 8 2 When courts instruct jurors to ignore mercy, sympathy, and sentiment in sentencing others to die, and when governors rely exclusively on the judicial system in reviewing those sentences, capital punishment truly becomes a bureaucracy of death, with internallyimposed norms and without personal reflection. 3 This bureaucratization affords everyone involved in capital sentencing the illusion that no one has decided that any given individual should die; in doing so, it poses the question whether we want a "headless and soulless" 84 institution sending people to their deaths. Max Weber, then, was right: the impassive, rationalistic impulse of bureaucracy is inexorable," even in death. The element of mercy is being squeezed out of capital punishment in the United States by a death penalty bureaucracy. The decision-makers in that system either cannot or are not exercising a merciful discretion to forgo the death penalty; jurors increasingly are prohibited from being merciful, and governors have shied away from the opportunity to be merciful. What this Note proposes in 80. AMNESTY INTERNATIONAL, supra note 2, at 90.
81
. But see Pulley, 465 U.S. at 72-73 (Brennan, J., dissenting) (asserting that proportionality review reduces some irrationality in sentencing).
82. R. HUMMEL, THE BUREAUCRATIC EXPERIENCE 7 (2d ed. 1982). 83. The elimination of mercy from capital punishment resembles a process of reification, where "human beings so lose consciousness of their potential and their past as creators that they treat their social institutions as if they had a life of their own above and beyond human control." Id. at 41.
84. Id. at 3.
85. For example, it is clearly in the interest of the prosecutor to have a jury see a defendant as a bureaucratic case, a matter to be processed and put in the "out" box. Robert Weisberg recounts a tactic used by California prosecutors to ease jurors' qualms about the death penalty: Prosecutors argue that voting to impose the death penalty is part of the jurors' legal duty, as opposed to a moral choice. The aggravating and mitigating factors then become part of a legal arithmetic and can simply be added up to determine a sentence. See Weisberg, supra note 30, at 375-79. [Vol. 99: 389
Reviving Mercy response to these developments is the rejuvenation of mercy in several areas.
IV. REVIVING MERCY
Mercy can be returned to the capital punishment system by all three branches of government, or any one of them. 87 Courts, legislatures, and governors can all take simple, concrete steps to preserve the possibility of mercy within the structure of the death penalty.,
A. Judicial Implementation of Mercy
Apart from affirmatively instructing juries that they may be merciful, which the Supreme Court conceivably could prohibit under California v. Brown's admonishment to avoid "extraneous emotional factors" 89 in capital trials, trial courts could encourage mercy by refraining from giving any instruction whatsoever concerning mercy. Silence about mercy would ensure that mitigating background and character evidence introduced by defendants would not necessarily be disregarded as irrelevant sympathetic factors, 90 and would make certain that Lockett v. Ohio's mandate to allow juries in death penalty cases to consider "any aspect of a defendant's character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death" 91 is not violated. This silence would also align death penalty sentencing jurisprudence with the legal doctrine concerning jury nullification: jurors would not be told they could be merciful, but no court officer would be allowed to tell them not to consider mercy. 9 2 Abstaining from anti-mercy instructions would have the double virtue of preserving merciful discretion while vesting that discretion in the community sentiment 93 embodied by juries, which serve at least in part to validate the outcomes of the criminal justice system. 87. Although the tradition of mercy is rooted in the executive clemency power, it would not be inappropriate for other governmental actors to implement mercy. The nation's governors have no special purchase on compassion and empathy. Indeed, fellow-feeling may be more accurately captured in the sentiments of unelected citizens serving on juries or clemency boards, than in the politicallybounded perspectives of governors.
88. Of course, it may be that it is impossible for a society to retain the death penalty and yet claim the adjective "merciful": for some decision-maker truly to come to terms with another human's life and then decide to kill that person seems incongruous at best.
89. 479 U.S. 538, 543 (1987 93. Although at present there is strong popular support in the abstract for the death penalty as a punishment, juror sentiment regarding the death penalty as punishment for a particular individual may vary widely, especially given informal and intuitive bases (such as mercy) for deciding the
B. Legislative Implementation
State and Federal legislatures can encourage mercy by amending death penalty statutes to require explicitly that sentencers take mercy into consideration. 4 Such an approach, however, might also be held unconstitutional under Brown. 95 The most effective legislative implementation of mercy would insulate the other possible source of mercy-executive clemency-from political pressures. A statutory enactment or constitutional amendment, depending on the legislative source of the clemency power itself, could vest the sole discretion to be merciful in state clemency boards, 9 " similar to those already existing in four states, yet constituted so as to avoid the problems of bureaucratization and politicization.
These clemency boards should have a small membership, no more than a half-dozen. Their members should be selected from the general population by the governor and should serve lengthy, staggered terms. No member should serve for more than one term. The boards' authority should be limited to determining whether death sentences imposed should be carried out or commuted to life sentences. Furthermore, governors in their appointments should strive to keep a balance of viewpoints on the board. 8 Because, unlike a jury, mercy recommendations would not be required to be unanimous, all boards could include some members who unconditionally oppose the death penalty. The clemency boards should be required to report the basis for their invoking or disdaining mercy in each case, not in the form of "reasons" for their decision, but rather in the form of a discussion of the equities of the penalty imposed. 9 This legislative proposal would free the mercy decision from the constraints of politics, while retaining some accountability in the clemency process. Because no single governor would be responsible for appointing all members of the board, the board would not be beholden to a particular political program. The requirement that members' terms not be renewable would help ensure that clemency boards would not become entrenched sentence.
94. A historical example of such a statute is discussed supra note 18. 95. 479 U.S. at 543.
96. An important feature of this proposal is the removal of clemency authority from the ultimate control of governors; experience reveals that if clemency boards make only recommendations of clemency, governors may still feel compelled by political pressures to refuse clemency. See, e.g., Louisiana Orders Execution Stayed, N.Y. Times, Aug. 24, 1988 , at A17, col. 1 (Louisiana pardon board recommended mercy for Herbert Welcome, but outgoing governor refused to act on recommendation).
97. Connecticut, Georgia, Idaho, and Utah. See supra note 16. 98. The composition of Connecticut's Board of Pardons might serve as a model. It is composed of five members who serve six-year terms. The membership is appointed by the governor and must consist of two lawyers, one physician, and one social scientist; no more than two of these members may belong to the same political party. The membership also includes one judge of the state supreme court. CONN. GEN. STAT. § 18-24a (1985) .
99. Thus, clemency boards' merciful discretion would be limited in that they would have to account publicly for the decisions they reach.
[Vol. 99: 389 bureaucracies and would regularly bring fresh perspectives to boards' conversations about mercy.
Although certainly no panacea for the inequities of the death penalty, clemency boards would meet a number of the needs for mercy. First, the constitutional imperative of substantive clemency review would be met. Because of their insulation from political considerations, clemency boards would be able to contemplate factors in mitigation that the judicial system could not or would not consider. The ability of clemency boards to collect state-wide data on the imposition of the death penalty would allow them to mitigate death sentences in cases where racism, unconscious or otherwise, had played a part in sentencing (for example, where it happened that the victim and the jury members were white and the defendant was black). Further, clemency boards would be able to use their statistical information to conduct true proportionality reviews of sentences, comparing each death sentence to the sentences received by all persons convicted of similar crimes. Finally, the explicit task of clemency boards would be to review for mercy, thus helping to prevent further bureaucratization of the death penalty."' 0
C. Gubernatorial Implementation
Governors may unilaterally or together with boards of pardons, if any, act to restore mercy through an active use of the executive clemency power. An engaged approach to mercy would require governors to embrace personal decision-making based on factors that are not purely rational-to consult "experience, emotion, introspection and conversation" 1 0 -in thinking about executive clemency. 0 2 This approach would look much like the way people make important choices in their personal lives. 1 03 100. Because mercy must encompass arbitrariness and subjectivity, see supra note 5, clemency boards would not necessarily have a pro-mercy bias. Any predilection would have to come from individual board members' intuitions and feelings, as opposed to structural (and therefore bureaucratic) biases toward mercy.
101. Singer, The Player and the Cards: Nihilism and Legal Theory, 94 YALE L.J. 1, 56 (1984) . Rejecting both nihilism and rationalism as ways of making decisions in favor of what he calls pragmatism or irrationalism, Singer argues that "[w]e do not have a rational foundation and method for legal or moral reasoning. . .; we do not, however, need such a foundation or method to develop passionate commitments and to make our lives meaningful." Id. at 5 n.8. Rational decision procedures for answering the moral question of whether a prisoner should pay with his life for a crime necessarily embody a prior moral or political choice and are therefore neither determinate, objective, or neutral. Id. at 9-47, 59 n.170. The idea of mercy thus fits well into an irrational perspective, as mercy is not usually defined as having a rational or consistent basis for its exercise. See supra note 5.
102. An early Maine statute regulating the clemency process was aimed in part at achieving such an engaged approach by allowing the governor time to reflect on the equities of each death sentence and to evaluate the possibility of rehabilitating the condemned. Act of Mar. 29, 1837 Mar. 29, , ch. 292, 1837 Me. Laws 446. The statute required that the record of each capital case be sent to the governor, and required that no clemency decision be made for one year after sentencing, during which time the convict was to be in solitary confinement at hard labor. See also L. FRIEDMAN 
1989]
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It may be that most, or even all, governors may already engage actively in the process of granting clemency, although the stinginess of post-Gregg mercy would seem to belie that conclusion.°' Further, the idea that governors and other clemency-granting authorities should take a more vigorous approach to clemency does not imply that justice can be tempered with mercy simply by multiplying procedural requirements designed to force such authorities to confront the clemency decision. 105 The real import of this proposal lies in clemency authorities' assumption of responsibility for the achievement of justice and mercy (as opposed merely to procedural due process) within their jurisdictions, and in their willingness to wrestle personally with the moral problems posed by the death penalty. Governors and pardon boards who wish to be merciful finally must be unwilling to allow courts "authoritative-seeming pronouncements to silence disputatious conversation" 1 about the morality of death sentences.1 0 7
V.
CONCLUSION: THE MIRROR OF MERCY
How we deal with what is worst in us, our propensity to kill each other, is in reality a mirror of what can be best in us, our social vision. The fate of mercy in the imposition of capital punishment reflects the kind of society we live in; the "kinder, gentler"' 0 8 impulses embodied by mercy unfortunately have been dissipated by political and bureaucratic pressures favoring executions. Yet, choosing whether another is to live or die is a disturbing and daunting moral challenge. This decision should not be made purely by following rules or by weighing aggravating and mitigating circumstances. Rational decision procedures imply that no one has really made a choice, 0 9 and that implication is one which is not acceptable in a supposedly moral society. Empathy and emotion are properly injected into decisions about capital punishment. For mercy to survive in the United States, leaders in the several institutions of public life will have to take immediate action. If they do, we may find that mercy, sentiment, sympathy, empathy, and emotion are worthy mirrors of our better selves.
109. Robert Weisberg observes: "In the case of the death penalty, the law has sometimes offered the sentencer the illusion of a legal rule, so that no actor at any point in the penalty procedure need feel he has chosen to kill any individual." Weisberg, supra note 30, at 393.
